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DECISION JOE THE UNITED STATES

'4:’ WABMINGTON, D.C.,. 208a8

FILE: DATE:
3161457
MATTER QB:
Fedexal Agensy Paymeat of Penalties snd Interest
on Yedevul Ruployusat Taxss

Payasat of intexsat and pamaltiss for late filing of
wndarpaynsnt of enployment tamss to Intermal Reveaue
Service by othar Vederal goverument agentiss Ls wnot

autheiined. In the abasase of a statutory provision

requiring payment, tha apprepriatisns of those
agensirs are wot avallsble for paymsat of interest

asd poladtte.

The Department of Navy, through its Acesuating and Finance
Ceater, lias Tequested aa advaanie decision on whather the lnteramal
Revagye Service (IRS) cam aseess pemaltiss and/or intereat against
the Naby for the late filing of Federal Imevrauce Comtributions
Aat (VICA) taxes, Toderal imeems tames withheld from tha salaries
of ite civilian and military employses, amd uaderpayssnts of
deposits fer varieus Vedersl excise taxes. Navy has reserved

DJGEBT:

paynest on vouchers represeatimg these chauges pendiang the ocutcome’

of this daclaton.

As aa empleyer, the Govermmeat of the United Scatea, ite
agesucies and imstrumentalities, ara subject to the followiag
Yedoaral tax provisioss of the Intermal Revenus Code of 1934 as

amgnded (INRC),

1. IRC sections JM02(a) and M4, Toquire sach Fedaral
ageuey or iastrumsntality to dedu:t and withhold
Yederal imcoma taxzes from wages and salaries paid to
its officeras and employees.

1. IRC ssctions 3102 and 3122 require each Yaderal
agency or imstrumantality to deduct and withhold
Pederal Imnsurance Comtributions Act taxes from
wiges paid to those employsss coversd under that
Act .

3. IRC sectioms 3111, 1112, and 3122 require every
Federal agency and imstrumentality to pay an excise
tax with respect to the salaries nd vages paid to
employeas covered by FICA.
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b IRC sectivma 3], 3303(b), and 3308 require ecartain
ageucies and imwtrunentalities of the United Vtatew
to pay an excise tax ou the vages and salaries paid
to Lts employses as sentridbutions te an Unsupleyamt
Fuad wnder the Pederal Unmmployasat Yax Ast.

Yor the purposes of this decisien the abovy tames will ssllestivaly
be referred to as "ewploymeat tames.”

As a preliminary matter, we aote that wader sestion 6406 o! the
IRC, this Office has wo awthority to review individssl tax srnessasuts
for the purposs of swbatituting ewr judgasnt for that of the IRS. Bee,
Sakks, 38 Comp. Gen.,12, 14 (1938), lewever, this decivien dees net
concern the settlement of ta<w lisbility, but addresses the questien
of whather agency appropsiations are available for paymsmt of pemaltiss
and interest undex the IRC for failure to pay an acknewladged tax

The United States an aa enpleyer is lisble for ths payment of
salaries and amployment taxes im the sams ngamer a8 the private |
ssctor eaployer. However, thess payments cems frem tha spprepriated
fumds of tha particular Federal agescy ar imstrumantality euplayer,
vhich are avsilable caly for the purposes !nvhtelr.nyuu appre—
priated. As such, thesa funds weuld wet be available fer tha paymemt
of interest and penalties pursusat to the above stated ruls, The
fact that a particular Yederal agsmey or fastrumsmtality fails to
make the paper transfer of fwnds to ancther agesey by & osrtain date
would not, in our opinion, be a basisa fer mek’ag the sppropriations
of the first agency available to pay psmaltise or interest to the
second agency, absemt a statute specifically sc previding.

'he INC provisions requiring the paymeat of iatereet and
penaltiss, IRC sections 6601, 6636, 6639, 6671, are general pre~
visions applicable to all taxes wnder ths INC. The ratiecuals fer
applying these provisions against the private secter empleyer 1ia
not present vhen the employar is the United States since the funds
are already in the handa of the Unital States., We therefors comclude
that Federal agenciss may not usa their apprepristions for payment eof
such interest and penalties. Aceordiagly, the voucher whigh is
returned herewith, may not ba certified fur paymeat.

We would point cut, howsver, that even theugh Fedaral agemecies
may not use their appropriatiocns for paymsat of iangerest and psualtias,
it is our viev thai such agencies are required te mest the /tatutery
filing deadline and sheuld taka all mecessary steps te iwnsure complianes
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